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	 KA 

RESOLUTION 

FERNANDEZ, SJ, J. 

This resolves the Motion for Reconsideration (To the Resolution 
dated December 15, 2017)1  of accused Wilfredo M. Bautista, Gerry C. 
Mamigo and Rowena C. Manila-Tercero. 

In their Motion, accused Bautista, Mamigo and Manila-Tercero 
pray that this Court reverse and set aside its Resolution dated 
December 15, 2017,2  and that the present cases be dismissed on the 
ground of violation of their right to speedy disposition of cases. They 
aver: 

1. The period of the fact-find21ay. investi tion should be included in 

J• Fernandez, B. participated in the Resolution d ed 0 	mber 15, 2017 (Revised Internal Rules of the 
Sandiganbayan, Rule IX, Sec. 2[a];  Per Administrative Order No. 338-2017 dated October 2, 2017) 
1  Dated January 4, 2018; Record, Vol. 3, pp.  12-129 
2  Record, Vol. 2, pp.  510-A to 510-K 

determining the length of  
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a. The Office of the Ombudsman's fact-finding investigation 
began when the DENR Investigating Team forwarded its 
Fact-Finding Report dated March 12, 2002 to the Office of 
the Ombudsman. 

b. The prosecution never indicated when the Office of the 
Ombudsman received said Fact-Finding Report either 
because (1) it does not know when the Office of the 
Ombudsman actually received such report, or (2) it 
deliberately omitted said date to conceal the prolonged 
inaction in the case. 

c. The earliest discernable action of the Office of the 
Ombudsman was on December 8, 2010, when it required 
Franco, a member of the DENR investigating team, to sign 
her affidavit.. 

d. The inordinate delay began when the DENR issued its 
report. When the DENR fact-finding investigation ceased, 
the fact-finding investigation of the Office of the 
Ombudsman commenced. 

2. In Remulla v. Sandiganbayan, 3  it was held that the Office of the 
Ombudsman should give a justifiable reason for the delay in the 
investigation of the case. 

3. In Coscolluela v. Sandiganbayan, 4  it was held that if the Office 
of the Ombudsman fails to justify the delay, then it can be said 
that there was a violation of the right to speedy disposition of 
cases. 

4. Here, the prosecution failed to explain why it took eight (8) years 
before the Office of the Ombudsman started to act in its fact-
finding investigation, why it took three (3) years to finish such 
investigation, and why it took another three (3) years to 
terminate the preliminary investigation. 

5. Ombudsman v. Jurad05  does not apply to the present cases. In 
that case, the respondents were not named as such in the fact-
finding investigation. They were not part of any investigation 
until the FFIB filed the complaint with the Office of the 
Ombudsman. 

6. Here, the respondents were subjects of the DENR and the 	/ 
Office of the Ombudsman's fact-finding investigations. Despite,,..yy' 

G.R. No. 218040, April 17, 2017 

G.R. Nos. 191411 and 191871, July 15, 2013 

G.R. Nos. 154155, August 6, 2008 
	

9 
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being subjects of said investigations for more than a decade, 
they were never informed of such investigation. 

7. 	Not including the factfinding investigation in determining the 
period of delay will create an absurd spectacle. The Office of 
the Ombudsman can take as long as it wants on the fact-finding 
investigation if it finishes the preliminary investigation quickly, 
and the accused cannot invoke the right to speedy disposition 
of cases. 

8 The prosecution merely explained that there was delay because 
there were eleven (11) respondents. Such explanation is 
unacceptable. The present cases involve only one (1) project. 
There are no numerous documents, or any complicated 
question of law or procedural matter involved. 

9. For around twelve (12) years, they were made ignorant of the 
investigation against them. They were completely shocked 
when they received the FlO's complaint dated July 24, 2013. 

10. Due to the long passage of time, documents were damaged by 
heavy rains in October 2005, and by a termite attack as shown 
in the Memorandum dated September 24, 2007. Had they been 
informed of the investigations earlier, they would have secured 
copies of such documents and testimonies of witnesses earlier. 

The prosecution, in its Comment/Opposition,' counters: 

The Motion of accused Bautista, Mamigo and Manila-Tercero 
should be denied outright for failing to include the requisite 
notice of hearing. A motion filed without said notice of hearing 
is a useless piece of paper with no legal effect. 

2. Moreover, their Motion was filed beyond the non-extendible 
period of five (5) calendar days to file a motion for 
reconsideration pursuant to the Revised Guidelines for 
Continuous Trial of Criminal Cases. They received the copy of 
the Resolution dated December 15, 2017 on December 28, 
2017. 	Thus, they should have filed their motion for 
reconsideration on or before January 3, 2018, the previous day 
being a holiday. 

3. Their Motion is a mere rehash of their arguments in their Urgent 
Omnibus Motion to Dismiss and Motion to Suspend 
Arraignment. 

4. The preliminary investigation, which lasted for around three (3) 
years and four (4) months, was terminated within a reasonable 

6  Dated January 8, 2018; Record, Vol. 3, pp. 159-164 
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period. Said period allowed all eleven (11) respondents to be 
heard, and the Office of the Ombudsman to properly resolve the 
issue of existence of probable cause. 

5. The fact-finding investigation should not be included in 
determining the length of delay because said investigation did 
not prejudice the accused. Furthermore, the technical nature of 
the project should be considered in determining if there was 
inordinate delay. 

THE COURT'S RULING 

First, the procedural matter. Sections 4 and 5 of Rule 15 of the 
Rules of Court read: 

Sec. 4. Hearing of motion. - Except for motions which the 
court may act upon without prejudicing the rights of the adverse party, 
every written motion shall be set for hearing by the applicant. 

Every written motion required to be heard and the notice of 
the hearing thereof shall be served in such a manner as to ensure its 
receipt by the other party at least three (3) days before the date of 
hearing, unless the court for good cause sets the hearing on shorter 
notice. 

Sec. 5. Notice of hearing. - The notice of hearing shall be 
addressed to all parties concerned, and shall specify the time and 
date of the hearing which must not be later than ten (10) days after 
the filing of the motion. 

In Laude v. Ginez-Jabalde, 7  it was held that as a general rule, a 
motion which fails to comply with the aforementioned requirements is 
a mere scrap of paper. However, as an exception, the Court may act 
upon such motion if doing so will not cause prejudice or the violation of 
the due process rights of the other party. Viz.: 

Rule 15, Section 4 of the Rules of Court clearly makes it a 
mandatory rule that the adverse party be given notice of hearing on 
the motion at least three days prior. 

Failure to comply with this notice requirement renders the 
motion defective consistent with protecting the adverse party's right 
to procedural due process. In Jehan Shipping Corporation: 

G.R. No. 217456, November 24, 2015 
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As an integral component of procedural due process, the three-day 
notice required by the Rules is not intended for the benefit of the 
movant. Rather, the requirement is for the purpose of avoiding 
surprises that may be sprung upon the adverse party, who must be 
given time to study and meet the arguments in the motion before a 
resolution by the court. Principles of natural justice demand that the 
right of a party should not be affected without giving it an opportunity to be 
heard. 

While the general rule is that a motion that fails to comply with 
the requirements of Rule 15 is a mere scrap of paper, an exception 
may be made and the motion may still be acted upon by the court, 
provided doing so will neither cause prejudice to the other party nor 
violate his or her due process rights. The adverse party must be 
given time to study the motion in order to enable him or her to prepare 
properly and engage the arguments of the movant. x x x 

(citations omitted) 

Here, it appears that despite accused Bautista, Mamigo and 
Manila-Tercero's failure to specify the time and date of the hearing, the 
prosecution, was still given the opportunity to be heard. The 
prosecution received a copy of the accused' Motion on January 4, 2018, 
and it filed its Comment/Opposition on January 9, 2018. Thus, the 
Court will act on the accused' Motion. 

The Court, nevertheless, resolves to deny the Motion for 
Reconsideration of accused Bautista, Mamigo and Manila-Tercero. 

Said accused insist that the counting of the period for the 
purpose of determining the length of delay should start in 2002, the 
date of the DENR Investigating Team's Fact-Finding Report. They 
also insist that the Office of the Ombudsman deliberately delayed the 
conduct of the fact-finding and preliminary investigations to cause 
prejudice to them. Lastly, they claim that as a result of the delay, 
documents were lost and witnesses could no longer be found. 

These were the very same arguments in their Urgent Omnibus 
Motion to Dismiss and Motion to Suspend Arraignment. These had 
already been judiciously considered and found to be without merit by 
this Court in the Resolution dated December 15, 2017. Hence, there 
is no need to discuss the same anew. 

(Phi/s.), Inc. v. Court of Appeals, 8  the In Komatsu Industries 
Supreme Court held: d 
8  G.R. No. 127682, April 24, 19k' \\ 

?Ir",  k7l 
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In the same manner, we readily found that, despite the lengthy 
and repetitious submissions of petitioner in its pleadings filed with 
this Court as earlier enumerated, all the arguments therein are also 
mere rehashed versions of what it posited before respondent court. 
We have patiently given petitioner's postulates the corresponding 
thorough and objective review but, on the real and proper issues so 
completely and competently discussed and resolved by respondent 
court, petitioner's obvious convolutions of the same arguments are 
evidently unavailing. x x x 

For convenience, the pertinent portions 9  of the assailed 
Resolution are hereunder quoted: 

Here, from the filing of the Complaint with the Office of the 
Ombudsman in 2013 to the filing of the Informations with the Court 
on July 14, 2017, a period of around four (4) years passed. The 
length of time, or the delay, however, is only one of the factors that 
the Court must consider. 

Closely related to the length of the delay is the reason or 
justification of the State for such delay. According to the prosecution, 
the time it took to complete the preliminary investigation was not 
unreasonable, considering the number of accused, whose right to 
due process had to be respected. 

Indeed, the accused were given the opportunity to be heard. 
They were given the opportunity to file their respective counter-
affidavits, as well as their respective motions for reconsideration of 
the Ombudsman's Resolution. Considering the number of accused, 
it necessarily took more time for the Office of the Ombudsman to 
properly evaluate their respective arguments to arrive at the 
appropriate conclusion. Also considering the steady stream of cases 
reaching the Office of the Ombudsman, this Court finds that the time 
it took to complete the preliminary investigation was not 
unreasonable. 

The prejudice that accused Bautista, Mamigo and Manila-
Tercero claim to have suffered does not appear to have been caused 
by the mere passage of time. They themselves averred that the loss 
of pertinent documents at the DENR PENRO Office was due to 
damage caused by heavy rains and a termite attack. If the same 
occurred shortly after the fact-finding investigation by the DENR, the 
result would have been the same - the documents they need would 
have been unobtainable, but it cannot be said that the loss of such 
documents was the result of inordinate delay in the termination of the 
preliminary investigation 

Record, Vol. 2, pp.  510-I to 510-K 
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Equally deserving scant consideration is their claim that they 
should have been informed of the conduct of the fact-finding 
investigation, and that the Office of the Ombudsman did not to inform 
them of the conduct of said fact-finding investigation to deliberately 
cause further damage to their defense. In Ombudsman v. Jurado, 
the Supreme Court, in holding that there was no violation of the right 
to speedy disposition of cases, explained that prior to the fact-finding 
report recommending that the respondent be criminally and 
administratively charged, there was no case to speak of. The 
pertinent portion of the Supreme Court's ruling reads: 

xxx 

Here, the accused could not have been notified of the conduct 
of the fact-finding investigation because there was no case against 
them at the time. The fact-finding investigation was conducted 
precisely to determine who among the persons involved should be 
made subjects of the complaint. They became the subject of a case 
only after the FIO filed the Complaint. Once they became the 
subjects of the Complaint, they were directed to file their respective 
counter-affidavits. Verily, accused Bautista, Mamigo and Manila-
Tercero could not have followed up on the investigation conducted 
by the Fact-Finding Team. But the Fact-Finding Team, and later, the 
FlO also could not have asked them for explanations because at that 
stage, the persons to be held answerable for the alleged irregularities 
were still being determined. 

(citations omitted) 

It must be emphasized that the Court cannot consider the date 
of the DENR Investigating Team's Fact-Finding Report as the start of 
the fact-finding report conducted by the Office of the Ombudsman. It 
does not appear that said report was forwarded to the Office of the 
Ombudsman immediately after it was issued. 

WHEREFORE, the Motion for Reconsideration of accused 
Bautista, Mamigo and Manila-Tercëro is hereby DENIED. 

SO ORDERED,/ 
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JuMi e 	Associate 
Just 

 ce 
oc  (I 	Chairperson 

We Concur: 

KAR1RANDA 	BERN 

	

R. FERNANDEZ 
As'eiate Justice 	 5ssociate Justice 


